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INDEPENDENT CONTRACTOR'S AGREEMENT

This instrument, made and executed the/^'^day oi^JcZ^u.<^c/LcL
, ISg^f, by and between Barbara Crouse, hereinafter referredKto as
J^
Crouse, and Human Resources Consulting Group, a Utah corporation,
hereinafter referred to as HRCG, sets forth the conditions of
this Independent Contractor's Agreement,
HRCG is engaged in the business of human resources and
benefits consulting, insurance brokerage and marketing of life
insurance, hereinafter referred to as Flex, Crouse has certain
skills in Flex and has present and prospective clients interested
in Flex, Therefore, HRCG desires to enter into a contract with
Crouse.
For and in consideration of the mutual covenants
contained herein and the monetary consideration recited, it is
mutually agreed as follows:
1. Crouse agrees to prospect, schedule and complete
at least two on-site demonstrations per month of FlexComp (HRCG
administration software). Failure of Crouse to complete two
demonstrations per month shall reduce HRCG's monthly contract fee
by 50% for the month the demonstrations were not performed.
Additionally, Crouse agrees to sell at least two systems of
FlexComp per year or the annual consulting fee shall be reduced
by 30%,
In the event either of the above specified forfeitures
of consulting fees is imposed by HRCG to Crouse as a result of
contract performance not having been fulfilled during any month,
HRCG agrees to loan Crouse the necessary monies to cover the
mortgage payment on her permanent residence, should Crouse be
successful in obtaining such.
Specific contracts between Crouse and HRCG outside the
areas contained herein are to be paid on the last day of the
month in which the contract occurs upon submission of documents
as provided in Paragraph 3,
2. Crouse shall provide consulting support at the
established hourly consulting rate of $15.00 per hour and the
hours per calendar year shall not exceed 2,000 hours, or $30,000,
3. Crouse shall submit appropriate time sheets for
all consulting that is necessary to the performance of this
contract. (Appropriate time includes travel to and from airports
(outside Salt Lake City, UT; actual flight time; consulting time;
time in the office; demonstrations of any HRCG software; sales
time; etc.)

PLAINTIFF'S
EXHIBIT
O

Crouse shall submit expense sheets for reimbursement of
appropriate expenses incurred while in the performance of this
contract that shall include air fare, porterage, meals, lodging,
etc.
4. Crouse agrees not to bill HRCG for time spent
consulting, administration service or support work for clients
that are other than clients of HRCG. (i.e., City of La.Mesa, Mt
America Credit Union, Libra Programming, etc.)
5. Crouse shall receive a percentage, not to exceed
15% but not to be less than $5,000, of the purchase price of
FlexComp sold, provided the fee for FlexComp is at least
$30,000.00. All commissions shall be approved in writing by
HRCG, said approval not to be unreasonably withheld. Crouse
understands a sale includes prospecting, demonstrations, closing,
installation and marketing support during client orientation and
initial operation. FlexComp Support Group shall handle all
software technical support. Said sale time shall be considered
to be consulting time.
6. Crouse shall receive up to 15% of the purchase
price of any HRCG Taxdemo software that she sells from HRCG,
which commission shall be approved in writing by HRCG and said
approval not to be unreasonably withheld.
7. Crouse shall receive $500 per copy of HRCG PC89
software from HRCG for the sale, installation and initial
marketing support during client orientation and initial
operation. All commissions shall be approved in writing by HRCG,
said approval not to be unreasonably withheld.

IP IW

8. Crouse shallj^eceive for the first 500 copies of
PC89 sold nationwide by any^fnoTall independent contractors of
HRCG, an override of 5% of net operating profit. (Sales minus
all programming costs, advertising, airfare, seminars, staff
assigned directly to PC89, commissions paid to employees of HRCG
to independent contractors.) For this override, Crouse shall
provide the following:
a.
Supervise the creation of a PC89
demonstration diskette by Kurt Rowley, hereinafter referred to as
Rowley, and provide wording for pop-up boxes. Total fees by
Rowley shall not exceed $2,000 or HRCG shall deduct corresponding
charges from Crouses 5% override.
b.
Become an authority on PC89f to include all
disk handling, proper labeling, packaging and completion of
instruction sheets for PC89.
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c. ' Write a User s'" Manual for the demonstration
diskette of PC89, PC89 within FlexComp and stand-alone PC89.
Grouse may contract the services of outside services of Gwen
Hilyard or Wayne Egan to help complete this project. PC89 Users1
Manual, Version 1.2, and PC89 within FlexComp Users1 Manual ,
Version 1.45 shall be completed by February 1 5, 1 989
project
shall be compl et ed by February 1 ri,,. 1^8"::i
<il.
Develop with Rowley, a Tutorial Training Disk
on PC89 within FlexComp -and for stand-alone PC89. Grouse shall
have the responsibility for price negotiation and supervision of
Rowley. Grouse may instead develop a written tutorial for PC89
and FlexComp for a sample ABC Company whi ch sha] 1 be cor^ni^t^n
March 1, 1989.
e^

Deve^0p a

marketing and training manual for
use by Third Par tj Administrators, independent contractors and
employees of HRCG for use in the seminar selling, marketing,
advertising and training of PC89. This manual shall include all
updates for Technical Corrections by February 1 5 , 1989, When
regulations are released for Section 125 and Section 89, a
revised manual shall be completed by four weeks after i ssuanrr .1
such regulations.
f.
Coordinate with Chris Tolboe and Ivins,
Philips and Barker on a manual for legal aspects and help on IRC
Section 89.
g.
Participate with the development and writing
of all advertising of PC89 and negotiate with publications and
conventions on advertisements, seminars, etc
11 ,
Participate with the development and writing
ot a video ami r1i • audio/visual presentation of PC89 and IRC
Section 89.
i.
Cuoiduiate, supervise and train customer
service staff for PC89, As available, handle information calls
on PC8 9,
9 . S h o ii 1 d t h i s c o n 11 a c t b e t e r m i n a t e d after t h e
c o m p l e t i o n of items " 8 , a." through " 8 . i . " r*-^ o v e r r i d e s d u e
C r o u s e shal 1 r emai n i n fi i,l 1 f o r c e ~^<A -**"
] 0. Any override of sales ge:.* . *.-u by the Houston
office of Alta Health Strategies of PCSr :..iA^Il be Grouses as a
result of Crouses prior relationships with Clair Kaylor of that
office. Said amount to be determined in writing by both parties
or agreed to before the fi nalizinc ~* ' *• - ' v ~-. *' .
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11. HRCG agrees that should Crouse desire outside
contract assistance to complete any condition or covenant made by
Crouse in this contract that Crouse may do so at Crouses expense.
This contract shall continue in effect until terminated
in writing by either party with 30 days advance notice. Annual
and monthly consulting rates shall be negotiated on the
anniversary of this contract. Changes to this contract shall be
in writing, signed by both parties.
Signed:

£AA

Rob J . CPhurston
Human R e s o u r c e s C o n s u l t i n g Group

LfcUjL^

'Barbara Crouse dba
Comprehensive Benefits
Services
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EXHIBI1 5
October 2, 1990
Ms, Barbara Crouse
Comprehensive Benefits Services
South Ledgemont Drive
SLC, UT
Dear Barb:
I am in receipt of your itemized invoices and billings for
January 1989 through September of 1990. I agree with you that we
both need to do more to ensure that invoices are submitted on
a more timely basis and I will now meet or talk with you each
Friday or Monday to go over your hours and to help collect and
fill out any out-of-pocket expense reimbursements.
BACKGROUNDAs you have provided me with a copy of our Independents
Contractor's Agreement with you, I would like to point out
several issues that we have discussed many times and met about
when we were negotiating this contract:
1. Your primary job description and function was to complete 2
on-site (at the client's location) demonstrations of FlexComp
(HRCG administration software) each month.
2. Failure to complete the two demos per month was a reduction
in your hourly consulting rate from $15/hour by 50% to only
$7.50/hour (not to exceed 2,000 hours in a year) for that
particular month.
3. In addition to the aforementioned 50% reduction, there was
another 30% reduction from $7.50/hour to $5.25/hour if you
failed to sell at least two FlexComp systems per year.
4. HRCG was to reimburse and pay you on the last day of the month
following the submission of documents (timesheets, reimbursements
of appropriate expenses incurred, etc.). You have submitted these
documents as of 10/1/90 yet HRCG in good faith has made partial
payments to you periodically throughout this time period without
having received timesheets and expense reimbursement forms.
5. You agreed to receive $500 for any PC89 software sold, installed
by you, and initial marketing support by you.
6. Any changes in this contract or in your job description and
function were to be in writing, signed by both parties.
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CURRENT STATUS- We both feel that your current Agreement needs to
be re-worked to your satisfaction. You agreed to meet with me on
Fridays or Mondays until it is worked out to both our satisfaction
in order to complete your time sheets and also expense
reimbursement sheets.
As it stands now, our current Agreement is still valid and is in
force.
By reviewing the times sheets and the reimbursements for expenses
worksheets that you have provided me, there needs to be some
corrections and questions answered:
QUESTIONS1. Invoice #13 has a bill for $66.88 for phone usage. Where is
the documentation and receipts?
2. Invoice #15 has a bill for $159 for your son Mark's airfare
to Houston for the HRSP conference. I realize that this is only
50% of his airfare. Did we agree to this?
3. Invoice #16 has a bill for 50% of your airfare to Portland of
$516 on June 29- July 8, 1989. Wasn't this a vacation you took and
then we agreed that I would reimburse you for any HRCG related outof-pocket expenses? Do you feel that airfare was to
be partially funded by HRCG? How much of your time to visit
Blue Cross/Blue Shield of Oregon out of the total 10 days did
you spend on this visit?
4. Invoice #17 has a bill for a trip to Chicago. Wasn't this a
vacation you took and then we agreed that I would reimburse you for
any HRCG related out-of-pocket expenses? Do you feel that airfare
was to be totally funded by HRCG? How much of your time to visit
Milwaukee and other areas for HRCG out of the total 4 days did you
spend on this visit? Of the 4 days, why was the car
rental over $68/day when we can use Alamo for only $21-30/day?
CORRECTIONS1. You had two math errors transposing numbers for Invoice #15
was only $559.68 and not $599.68 and for Invoice #16 was $665.45
and not $655.45. It changes all expenses (prior to resolving the
questions 1-4 above) to $3,043.07.
2. By strict interpretation of our Agreement, only in the months
of April (HRSP visit, IFEBP talk), June (ASPA, Portland visit),
and October of 1989 (SUA, Chicago) did you have the potential
to give two onsite demos of FlexComp. I believe you did give
2 onsite demos in those months so you should receive $2500 for
each of those 3 months (subject to the correction below) . In no
other months did you give two demos so your fees should be reduced
to only $1250/month for the other 18 months.
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3. By strict interpretation of our Agreement, your fees were
to be further reduced by 30% if you did not sell 2 FlexComp
systems each year. In 1989 you did not sell any FlexComp.
In 1990, you have sold CUNA Mutual and as of today, you informed
me that you do not have any leads or prospects active for FlexComp. I do not believe you will sell 2 systems in 1990.
4. By strict interpretation of our Agreement, you are to receive
only $500 per PC89 sold and installed by you yet you billed me
$1000. You also billed me $1000 for retraining on two groups that
we only billed $500 for retraining, which was based on discuss ions/your input and pushing for these lower retraining rates.
5. You mention that instead of or in leu of doing 2 demos a month
and marketing and 2 sales a year, you handled some (the majority)
of the customer support from November of 1989 to June of 1990 and
the writing of the FlexComp Users Manual from November of 1989 to
October 1, 1990. By strict interpretation of our contract, unless
you were authorized to do only those two things in writing and
signed by both of us; you were still required to do two demos a
month and have 2 sales in 1989 and in 1990.
ROB'S SUGGESTED COMPROMISE/OFFER1. My best estimates would be if we paid you in strict accordance
with our current Agreement that you would receive:
a. Expenses= $1884.14 vs
$3,043.07
b. Installations/Sales= $7500 vs $9000
c. Consulting hours= $20,125 vs
$52,000
TOTALS
$30,759.14 vs. $64,043.07
2. I don't want you to quit or to be frustrated because in good
faith you worked hard on customer service for several months.
My suggested offer would be:
a. Answer the questions from above about the Expenses.
b. Pay the installation/sales of $8,500 (adjusted for PC89)
c. Credit you for April, June, October, Nov, Dec of 1989 and for
Jan, Feb, March, and April of 1990 for giving two demos each of
those months since you were busy doing customer support.
9 months at $2500/month is $22500. Remaining 12 months are
at $1250 or $15,000. TOTAL OF $37,500.
d. Reduce only half of the monies by 30% since you did not
sell 2 systems in either 1989 or 1990. 50% of $37,500 is
$18750 and 30% reduction is $5625 less or $13,125. $13,125 is
added to remaining $18750 for a total of $31,875.
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TOTAL SUGGESTED OFFER $40,375 (plus the agreed to expenses
which should be about $2500)
e. I will pay you $15,000 cash within 5 days of the check
clearing from either Bishop Trust or HMSA of Hawaii.
f. Remainder due Barb Crouse will be held in a promissory note
paying 12% annual interest only compounded monthly and paid
annually as of the date this offer is agreed to in writing by both
parties. HRCG agrees if the bank account of HRCG has more than
$60,000 after all expenses outstanding, that HRCG will cash in
promissory note to Barb Crouse.
I hope you will continue to show the good faith and efforts that
you have in the past and if you desire to change our Agreement,
that you will so notify me. I want and need your help and support.
Sincerely:

Rob J. Thurston

^

. Jc
v
->

vJ»

t li^

u^ • ^ U
N

October 4, 1990
Ms. Barbara Grouse
Comprehensive Benefits Services
South Ledgernont Drive
SLC, UT

*

1

Xf

•

.•)'

b

Dear Barb:
Here is my best efforts of where we stand on expenses:
OWE

1. (Jn Jan 9, 1989 you gave me an invoice, attached
1 owed you $30,250 for consulting and sales
According to your invoice, 1 had paid $14,Sou
BALANCE
*?(

BARB

$3u,25U. 00
( 1 4 , 5<X>. O0)
* J5, 75U.0O

u. ou

£.,From the fol&bwing checks, HRCG had paid for
Invoices 1-5
Check 524, 5/3/88 667.73,
Check 1029, 7/21/88 433.15, Check 433, 9/12/88
$630 (paid Invoices a,4, 5 ) , Check iO50, 9/26/86
$1000 (paid Invoice 3 for $1044)

iV

3. On March 13, 1989 you gave me invoices 6-l£

£, 4 1 6 . 9 0

4. On April 1, 1989, I gave you check #749 for

(2,416.90)V
$ 1 5 , 7 5 u . 00

BALANCE

3, 043:-07

5. On October 1, 1990, you gave me invoices 13-18
Question
Question
Question
Question

#1
#2
#3
#4

66-88 phone bill not found
OK and approved by Rob
agreed to pay 50# of air
agreed to pay 5 0 % of car rental

6. Checks paid from HRCG in 1989- *17,910.4 1
1/26
#75 7
1/5
4/21
5/26
#116
6/26
167

aso

9/6
9/29

£97
141

<

66.88)

(

129.UP) -

(~*3fsr037#
•• :. 1 ;• ' •

BALANCE

8/15

$18,461.16 .
ll

( 4 , UOO.00)
(' ^
2,0
2 10 20 . 0006))
(
562.
(J, 135.58)
(5,OOU.OU)
( J , L/UO.

W)

( L, 5 0 n . 0 0 )

BALANCE

J

PLAINTIFF'S
EXHIBIT

$

55<J.75

i ,
^
77)->'^

Page £
BALANCE FORWARD
7.

Checks paid from HRCG m
1/18/90
#339
3/aa
41£

>bu. 71

1930
<l,c:G4. 13)
(lb,oou.uo)
(15,7J3.38)

BALANCE
8-_EQBLS_SUGG^^

liOfid

a. Pay the installation/sales of $8, 5o<J
(adjusted for PC89)
TD« Credit you forN^prii, June, October, \4ov, Dec
of 1989 and for Jan, >^=?b, March, and April of 199U
for giving two demos each of those months since
you were busy doing customer support/ 9 months &t
$£500/month is $c'c!500. / Remaining It: monj
at $1250^0*- $15, 000. TOTAL OF $37,3<->U.

^M

K§& i^K^'

uce o n l . y ^ H a l f yAf t h e m o n i e s \ b v j [ 3 u ? i ^ r i c ^ o u ^
i d n o t s e l l £ s y s t e m s i n e i t h e r 191B9 o r 1990; 50"/o f $ 3 7 , 5 0 0 i s $18750 and 30/- r e d u c t i o n i s $56£5 l e s s
o r $ 1 3 , 1£5. $ 1 3 , 1 S 5 i s added t o r e m a i n i n g $ 1 8 7 5 0 f o r
t o t a l of $31,875.
BALANCE DUE BARB

J^> \bv
^ ^ ^ J ^
i
^xy^
^^
*S4,6fcl.6£

*y 156^00

flU

d- I will pay you $15,000 cash within 5 days of the c h e c k ^ M l ^ *
clearing from either Bishop Trust or HMSA of Hawaii.
kilo
e. Remainder due Barb Grouse will be held in a promissory note
paying
ld.% annual
interest only compounded
monthly
and paid
annually as of the date this offer is agreed
to in writing
by
both parties- HRCG agrees
if the ban!' account
of HRLG has more
than $60,000 after all expenses outstanding, that
HULG wilt cash
in promissory note to Barb Grouse.
I hope you will continue to show the good faith and efforts that
you have m the past and if you desire to change our Agreement,
that
you will
so notify me.
I want and
need
your help and
support.

Sincerely:

Rob J. Thurston

Barbara Crouse
4628 Ledgemont Drive
Salt Lake City, UT 84124
(801) 272-2939

October 18. 1990
Mr. Robert Thurston
Human Resources Consulting Group
428 East 6400 South
Suite 220
Salt Lake City, UT 84107
Dear Rob:
I apologize for not responding to your October 4 letter before today, it has been
a major point of contention for me and I have waited to be under better control
before trying to confront the problem.
I would like to verbalize what my
perception of your present position boils down to. It appears to me that you give
away the store to any and all that have no loyalty or allegiance in order to
maintain a strong corporate appearance but for me. who has stood \uth you through
thick and thin, your position is strictly "by the contract." I am truly offended.
I am not going to argue details of anything in your letter from paragraph 1 to 7.
None of the problems are major or important. Paragraph 8. however, remains a
significant point of disagreement. Paragraph 8a and 8b have been discussed and
I am satisfied with the results.
Paragraph 8c has not been addressed and in its present form is absolutely
unacceptable to me. Your rationale about invalidating my full monthly consulting
fee because I did not request a written document from you to change my
responsibilities from Sales to Customer Service and to complete the User's Manual
is ludicrous. I would never have consented to the change if I did not believe that
the services you requested were essential and that you intended to compensate me
for the services. While performing the duties you directed me to perform it was
impossible to continue to perform the provisions of the contract. I could not
prospect new clients much less complete two on-site demonstrations a month.
Without the ability to prospect and demo the system, it follows that system sales
would not materialize either.
To reduce the monthly consulting fee by any
percentage is absurd to me. I believe I am due the total amount of the monthly
contract for each and every month from January through September. I would like
a logical explanation for your position.

J

^&y

--"

X

^rP^

\Q^-MJ^^^JjL-

. / Barbara Crouse

October 31, 1990
Ms. Barbara Crouse
Cornprehens i ve Benef i t s Serv i ces
South Ledgemont Drive
SLC, UT
Dear Barb:
By strict interpretation of our Agreement, your fees were
to be further reduced Dy 30tf if you did not sell d FlexComp
systems each year. In 19S9 you did not sell any FlexComp.
In 1990, you have sold CUNA Mutual and as of today, you informed
me that you do not have any leads or prospects active for FlexComp. I do not believe you will sell £ systems in 1990.
By strict interpretation of our Agreement, you are to receive
only $500 per PCS9 sold and installed by you yet you billed me
$1000. You also billed me $1000 for retraining on two groups that
we only billed $500 for retraining, which was based on discuss ions/your input and pushing for these lower retraining rates.
You mention that instead of or in leu of doing £ demos a month
•and marketing and £ sales a year, you handled some (the majority)
of the customer support from November of 1969 to June of 1990 and
the writing of the FlexComp Users Manual from November of 1989 to
October 1, 1990. By strict interpretation of our contract, unless
you were authorized to do only those two things in writing and
signed by both of us; you were still required
to do two demos a
month and have £ sales in 1989 and in 1990.
ROB'S 0FFERi. My best estimates would be i f we paid you in strict
with our current Agreement that you would receive:

accordance

a. Expenses= $1884.i4 vs
$3,043.07
b. Instal1at ions/Sales= $7500 vs $9000
c. Consulting hours= $£0,1£5 vs
$5£,000
TOTALS
$30,759.14 vs. $64,043.07

I owe you $30,759.14 for 1989-1990.
Since in 1990 I have paid you on 1/18/90 a check for '*i£t.H. 13, on
3/££/90 a check for $15,000 arid also on 10/6/90 iwiOOO ana
on
October £6, 1990 a check for $14,000, the totals I have paid you
are ^SJ^gE-^iS^
You owe rne $504. 99.
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Plus
y o u owe rne_$ 1 7 5
for
loshjLba
J2§ESi!2j
£D!=£ii-2_i_;_:j
_<§£§;
iO/iS/BS^Tosh^
b^I2^i-.Di§H-f I22Il]-.tikl12t—2£-^fl:5£!3 Dgy—iSgy^SSI2S!-.f D2!I!_KklD£_J:!l:l?a $i__JL2£
E22i£^-§iiY^d-Q§I2da
£lk l ^_5§i.Ii:ijL.5Q_f g r _ H e a i t h
lD5_£aD£f=_iD_iS!&!iz
1990 _at_*3Qi_iO_a month^for^yalueCare _D_12§§ or_$3&13__0__3
!G2£€_!G&QJ»&!§-_D i 2 2 Q _ § £ _ i : i _ i _ l ! 2 _ £ ' D
I 5 0 3 _ 3 0 a a2d_7_rnon-LlS
at^the
d2!2§:_LA£!s_D§i_uce^
TOTAL AMOUNT OF MISC EXPENSES=*7,671.50
YQy_QWE_ME_e_G^
Sincerely:

Rob J. Thurston
I ACCEPT RECEIPT OF THIS LETTER

Third-;-.. ::;;•:a; C»;:lr>w-t

SEP 3 0 1S94
Brian J. Babcock, Esq. (6172)
WALSTAD & BABCOCK
Attorneys for Plaintiff
57 West South Temple, 8th Floor
Salt Lake City, Utah 84101
Telephone: (801) 531-7000

SALT LAKE C\>J£:"."Y

IN THE THIRD JUDICIAL DISTRICT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BARBARA CROUSE,

:
:
:

FINDINGS OF FACT and
CONCLUSIONS OF LAW

:

Case No. 920904676CN

HUMAN RESOURCES CONSULTING GROUP, :
INC., a Utah corporation, and
:
ROBERT J. THURSTON, an individual, :

Judge Ronald 0. Hyde

Plaintiff,
vs.

Defendants.

:

The subject case came on for trial before the Honorable Ronald
O. Hyde, sitting without a jury.
1994.

The trial was held on July 26,

Plaintiff was represented by Brian J. Babcock, of Walstad &

Babcock. Defendants were represented by Christopher A. Tolboe, of
Murphy, Tolboe & Maybe. The Court having considered the evidence,
both oral and documentary, presented by the parties and the
arguments of the respective counsel, the Court now makes the
following:

FINDINGS OF FACT
1.

Plaintiff is an individual who previously resided in Salt

Lake County, State of Utah, and now resides in the State of
Arizona.

A

A

A

A

ft

/k

2.

Defendant Human Resources Consulting Group, Inc. ("HRCG")

is a Utah Corporation and is authorized to do business in the State
of Utah.
3.

Defendant

Robert

J.

Thurston

("Thurston")

is

an

individual residing in Salt Lake County, State of Utah.
4.

In February 1988, Plaintiff was contacted by Thurston

regarding providing services for HRCG for which Plaintiff would be
paid a yearly wage plus medical insurance. Plaintiff would also be
reimbursed for all expenses associated with the services provided.
5*
into

a

On or about January 15, 1989, Plaintiff and HRCG entered
written

agreement

whereby

Plaintiff

was

to perform

consulting services and demonstrations on behalf of HRCG.
6.

Plaintiff

performed

consulting

services

and

demonstrations on behalf of HRCG up until about November 1989.
7.

In November 1989, Foxware, a company which was providing

customer support services for HRCG, indicated it would no longer be
able to provide the customer support services.
8.

In November 1989, Thurston directed Plaintiff to go to

the office of Foxware and provide the customer support services,
which Plaintiff did.
9.

After working in the offices of Foxware for approximately

one month, Plaintiff moved to the office of HRCG and continued to
perform customer support work.

This made it such that Plaintiff

could not leave the office to perform demonstrations.
10.

Plaintiff continued performing customer support work for

HRCG up until October 1990.
2
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11.

During the time period in which Plaintiff was performing

customer support services, Plaintiff felt that she was not being
properly compensated.

At the request of Thurston, Plaintiff

prepared and submitted billings wherein Plaintiff believed she was
owed approximately $48,600 from HRCG.
12.

HRCG responded to these billings on or about October 2,

1990, questioning some of the invoices submitted by Plaintiff.
HRCG presented a proposal for payment for Plaintiff's services
performed.
13.

HRCG, on or about October 4, 1990, provided an accounting

breakdown as to HRCG's position along with an offer of $24,661.62
as payment for Plaintiff's services performed.
14.

Shortly thereafter, Plaintiff and Thurston met to discuss

the settlement proposal using the October 4, 1990, letter as a
beginning point.

During this meeting, Thurston made handwritten

changes to the October 4, 1990, letter changing the offer to
$28,911.62 for Plaintiff's services performed.
15.

On or about October 18, 1990, Plaintiff wrote a letter to

HRCG indicating that she was in agreement with the modifications
made to the October 4, 1990, as discussed, except for paragraph 8c.
16.

Shortly thereafter, Plaintiff and Thurston met again to

discuss paragraph 8c.
Plaintiff

In this meeting, Thurston agreed to pay

an additional

$5,625

from paragraph

8c.

Thurston

handwrote $5625 below the previous offer, and Thurston handwrote
$34,536.62 at the bottom of the page.

Plaintiff accepted this

settlement offer of $34,536.62.
3
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17.

On or about October 25, 1990, HRCG paid to Plaintiff

$14,000 of the agreed to settlement amount.
18.

After giving prior oral notice, on or about November 1,

1990, Plaintiff provided written notification to HRCG that she was
taking employment with another company.
19.

On or about December 19, 1990, after the settlement had

been reached and one payment made on the settlement, HRCG attempted
to charge Plaintiff for health insurance and equipment repairs
previously paid by HRCG on behalf of Plaintiff.
20.

HRCG has not made any more payments on the balance of

$20,536.62 owing.

From the foregoing Findings of Fact, the Court makes the
following:

CONCLUSIONS OF LAW
1.

There was an agreement between Plaintiff and HRCG whereby

Plaintiff was to provide services for HRCG, and HRCG was to pay
Plaintiff for the services.
2.

There arose a dispute as to the amount of compensation

Plaintiff was entitled to for services performed.
3.

There was negotiation between the parties and ultimately

an accord was reached in the amount of $34,536.62.
4*

HRCG has paid $14,000 in partial satisfaction of that

accord.

000063

5.

HRCG has breached said accord by failing to pay the

outstanding balance, that being $20,536.62, plus interest.
6.

HRCG agreed to pay, and has paid, Plaintiff's health

insurance, for which HRCG is not entitled to reimbursement.
7.

HRCG agreed to pay, and has paid, for equipment repairs

which were to HRCG's benefit, for which HRCG is not entitled to
reimbursement.
8.

HRCG

had

knowledge

at

the

time

of

the

settlement

negotiations and settlement agreement of the facts regarding the
health insurance costs and equipment repairs such that any alleged
claim for said items was resolved in the accord.
9*

Plaintiff is entitled to damages against HRCG by reason

of foregoing breach of the accord in the amount of $20,536.62.
10.

Plaintiff is entitled to interest on the foregoing sum at

the statutory rate of 10% commencing October 25, 1990, until the
date hereof.
11.

Plaintiff is entitled to its costs incurred in this

action in the amount of $191.00.
12.

Plaintiff's cause of action against Thurston personally

is dismissed.
13.

HRCG and Thurston's Counterclaim against Plaintiff is

dismissed with prejudice.
14.

Plaintiff is entitled to have judgment entered against

HRCG in the sum of $20,536.62, together with prejudgment interest
of $8,050.35 through September 25, 1994, with a per diem rate of
$5.63 thereafter until the date hereof, and costs of $191.00.
5
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Interest on the judgment shall accrue post-judgment interest at the
statutory rate.
DATED this 3 £> day of

H

h^CiZ^

, 1994.
BY THE COURT

SONXLD 0. HYDt
District Court Jud4

CERTIFICATE OF MAILING
I certify that on this ?/ day of September 1994, I caused a
true and correct copy of the foregoing FINDING OF FACT and
CONCLUSIONS OF LAW to be mailed, postage prepaid, to Christopher A.
Tolboe, 124 South 600 East, Salt Lake City, Utah 84102.
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

BARBARA CROUSE,
Plaintiff,

]
]>

vs.

]

HUMAN RESOURCES CONSULTING
GROUP, INC., a Utah corporation, and
ROBERT J. THURSTON, an individual,

j
]
]
)
]

Defendants.

MEMORANDUM DECISION

Case No. 920904676

I find the facts to be as follows. Plaintiff was employed by the defendant
under an oral agreement on a yearly wage plus medical insurance. On January 15, 1989,
plaintiff and defendant entered into a written agreement whereby plaintiff was to perform
consulting services and demonstrations on behalf of defendant. Finding that defendant
operated under that contract and about November 1989, the defendant asked the plaintiff
to give customer support services. Plaintiff did, which made it such that she could not
get out to do demonstrations. This lasted until about the end of October 1990.
Plaintiff felt she was not being properly compensated and submitted to the
defendant a billing, exhibits 3 - 8, for a total of approximately $48,600 owed to her.

Memorandum Decision
Case No. 920904676
Page 2
Defendant responded in a letter dated October 7, plaintiffs exhibit 9, which disputed one
of the billings and made a suggested offer. On October 4, plaintiff further made a written
offer that has been submitted as plaintiffs exhibits 10, 11, and'13.

Plaintiff wrote

defendant under letter dated October 18, which objected primarily to paragraph 8C of
defendant's offer.
I hold there was a meeting between the parties wherein the letter of October
4, written by the defendant, was used as the basis of their negotiations. Paragraph 8C was
the basic area of renegotiation. Exhibit 13 shows in dark, bold ink the figure $28,911.62,
which would indicate that this was the final offer. Written there under is the figure
$5,675, which was added to it, bringing the final figure to $34,536.62. Defendant admits
that the bold ink is his writing but denies that he added the $5,675 onto that figure and
that it is not his writing. In looking at it carefully, it appears that the defendant has an
unusual way of making the figure "2" that shows up in the bold and also in the final
figure. I hold that the preponderance of the evidence indicates that the defendant did
write that figure and that the final agreed figure was $34,536.62. This end figure being
negotiated down from the requested $48,600.

Defendant agreed to pay $15,000

immediately and a note to follow. A check for $14,000 was paid.
I hold there was an agreement between the parties for employment. There
was a dispute as to compensation. There was a meeting between the parties and an
accord was reached. That $14,000 was paid in partial satisfaction of that accord.
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Case No. 920904676
Page 3
After plaintiff decided to resign, defendant had a change of heart and then
made claim for additional amounts that plaintiff owed to him which included some repair
to equipment, health insurance, etc. Health insurance was never mentioned in the written
contract. It was granted to plaintiff when she went to work and it just continued. There
was no mention at any time of any repayment until after the accord and satisfaction. As
to the claims for the repair on her equipment, I hold this was mutually to his benefit at
the time, and it was not expected to be repaid. In any event these were matters that he
had knowledge at the time of the meeting and at the time of reaching the accord.
I hold for the plaintiff for the balance of the unpaid amount agreed to in
their accord for $20,536.62, together with interest and costs.
Plaintiffs counsel to prepare findings, conclusions and judgment in
accordance with this decision.
Dated this / Q

day of August 1994.
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CERTIFICATE OF MAILING
I hereby certify that on the \h of August 1994,1 sent a true and correct
copy of the foregoing Memorandum Decision to counsel as follows:
Randy B. Birch
WALSTAD & BABCOCK
Attorneys for Plaintiff
254 West 400 South, #200
Salt Lake City, UT 84101
Christopher A. Tolboe
MURPHY, TOLBOE & MAYBE
Attorney for Defendants
124 South 600 East
Salt Lake City, UT 84102
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Deputy Court

x

A u t\ i\ f r

CHRISTOPHER TOLBOE (#A3678)
Attorney for Defendants/Appelants
MURPHY, TOLBOE & MABEY
124 South 600 East, Suite 100
Salt Lake City, Utah 84102
Telephone: (801) 533-8505
IN THE UTAH COURT OF APPEALS

Barbara Crouse,

]

CERTIFICATE OF SERVICE

Plaintiff/Appellee,
vs.

i

Appeal No. 950119-CA

Human Resources Consulting
Group, Inc., a Utah corporation, and Robert J.
Thurston,
Defendants/Appellants•
I, the undersigned, hereby certify that on the date hereof,
I delivered a true and correct copy of: Appendix to Appellant's
Brief, by delivering the same to Plaintiffs/Appellees' Counsel at
the following address:
Brian J. Babcock
Waistad & Babcock
57 W. South Temple, 8th Floor
Salt Lake City, Utah 84101

Dated this 23rd day of March, 1995.

CHRISTOPHER A. TOLBOE
MURPHY, TOLBOE & MABEY
Attorney for Defendants/Appellants

